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Preface

Building peace requires more than simply bringing an
end to armed conflict; it also requires strengthening
the rule of law. The international standards and norms
summarized in the present handbook can assist in this
critical process. The handbook summarizes the inter-
national human rights and criminal justice principles
that United Nations police personnel must know,
abide by and promote when deployed in peacekeeping
operations and special political missions. As such, it is
designed to serve a dual purpose. Firstly, it is a code of
conduct for police operating under the United Nations
flag. Secondly, it is a reference source to help national
authorities to improve policing.

The first edition of this handbook was published in
1994 in the six official languages of the United Nations
and has been used in training courses for the police
components of United Nations missions in areas such
asthe Democratic Republic of the Congo, Mozambique
and the former Yugoslavia.

This updated edition includes areas not covered in the
first edition, such as the issue of the integrity of police
and other law enforcement officials and assistance to
victims, particularly child victims, and children in con-
flict with the law. It also incorporates new criminal
justice standards that have been developed in the past



twelve years that should be taken into consideration
by United Nations police personnel.

It is hoped that the handbook can help the men and
women who serve the United Nations to uphold these
standards and norms in their work and contribute to
building security, justice and the rule of law for all.

b LA

Antonio Maria Costa Alain Le Roy
Executive Director Under-Secretary-General
United Nations Office on Department of Peacekeeping
Drugs and Crime Operations
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l. Introduction

The United Nations has deployed police offic-
ers for service in peace operations since the 1960s.
Traditionally, the mandate of the police components
of peacekeeping operations and special political mis-
sions tended to be limited to monitoring, observing
and reporting. Beginning in the early 1990s, advisory,
mentoring and training functions were integrated into
the monitoring activities in order to offer the peace-
keeping operations and special political missions the
opportunity to act as a corrective mechanism on the
national law enforcement agencies.'

The specific services and types of assistance
provided by the police components of peacekeeping
operations and special political missions can generally
be divided in three broad categories based on their
respective mandates:

(a) Interim law enforcement, in which United
Nations police officers are directly responsible for all
law enforcement functions and have a clear authority
and responsibility for the maintenance of law and
order. They are, inter alia, entrusted with powers of
arrest, detention and search. These responsibilities
have historically been given as part of United Nations
transitional or interim administrations (i.e. the United
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Nations Interim Administration Mission in Kosovo
and the United Nations Transitional Administration
in East Timor);

(b)  Security support to national police and
law enforcement agencies, in which United Nations
police officers, particularly members of formed police
units, support national law enforcement agencies in
the execution of their functions. They are not, how-
ever, considered as law enforcement officials under the
legislation of the host country and their prerogatives
are consequently limited: they may, however, stop,
detain and search individuals in accordance with the
mandate of the mission and specific directives issued
by the Department of Peacekeeping Operations of the
Secretariat. They also play a key role in the protection
of United Nations personnel and facilities. Such secu-
rity functions in support of national law enforcement
agencies are currently performed by members of
formed police units assigned to the United Nations
missions in Cote d’Ivoire, the Democratic Republic of
the Congo, Haiti and Liberia;

(¢) Reform, restructuring and rebuilding of
national police and law enforcement agencies, in
which United Nations police officers support the agen-
cies in these areas through training and advising.
Direct assistance is also provided, often through trust
funds, for the refurbishment of facilities and the
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procurement of vehicles, communication equipment
and other law enforcement material. Such assistance
has been provided in the past, for example, by the
police components of peacekeeping operations and
special political missions in Bosnia and Herzegovina,
Burundi, Cote d’Ivoire, the Democratic Republic of
the Congo, Haiti, Kosovo, Liberia and Sierra Leone.

All activities of the police components of United
Nations peacekeeping operations and special political
missions are supported by the Police Division of the
Department of Peacekeeping Operations.



Essential principles

The role of police and other law
enforcement officials

The term “police and other law enforcement offi-
cials” includes all officers of the law, whether
appointed or elected, who exercise police powers,
especially the powers of arrest or detention. In
countries where police powers are exercised by
military authorities, whether uniformed or not,
or by State security forces, the definition of “police
and other law enforcement officials” must be
regarded as including officers of such services.?

Police and other law enforcement officials, as
public officials under national law, are conside-
red to hold a position of trust and have a duty to
act in the public interest of their country.

Police and other law enforcement officials must
at all times fulfil the duty imposed upon them by
law, by serving the community and by protecting
all persons against illegal acts, consistent with the
degree of responsibility required by their
profession.*

In the performance of their duties, police and
other law enforcement officials must respect and



protect human dignity and maintain and uphold
the rights of all persons.’ Police and other law
enforcement officials who are personally respon-
sible for gross violations of human rights must
not continue to serve in State institutions.® Police
and other law enforcement officials must receive
human rights education.”

Police and other law enforcement officials must
be attentive, fair and impartial in the perform-
ance of their functions and, in particular, in their
relations with the public. Political or other activi-
ties of police or other law enforcement officials
outside of the scope of their work as police or
other law enforcement officials must not be such
as to impair public confidence in the impartial
performance of their functions and duties.®

Police and other law enforcement officials must
not afford undue preferential treatment to any
one group or individual or discriminate against
any group of individuals on grounds such as sex,
race, colour, language, religion or belief, political
or other opinion, sexual orientation, national,
ethnic or social origin, wealth, birth or other sta-
tus.” It shall not be considered unlawfully dis-
criminatory for police and other law enforcement
officials to enforce certain special measures
designed to address the special status and needs

5



10.

11.

of women, children, the sick, the elderly, persons
with disabilities and others requiring special
treatment.'®

Police and other law enforcement officials should
cooperate with and involve the community,
meaning civil society at the local level, in crime
prevention.'!

Integrity

Police and other law enforcement officials must
perform their duties and functions efficiently,
effectively and with integrity and in accordance
with laws or administrative policies.'?

Police and other law enforcement officials must
not abuse the power and authority vested in
them.'

Police and other law enforcement officials must
at no time improperly use public moneys, prop-
erty, services or information acquired in the per-
formance of, or as a result of, their official duties
for activities not related to their official work."

Police and other law enforcement officials must
not use their official authority for the improper



12.

13.

14.

15.

advancement of their own or their family’s
personal or financial interest.'®

Police and other law enforcement officials must
not disclose confidential information that they
learned of in the performance of their duties,
unless national legislation, the performance of
duty or the needs of justice strictly require
otherwise.”

Police and other law enforcement officials must
not commit any acts of corruption and must
rigorously oppose and combat all such acts.'®

Use of force and firearms

Police and other law enforcement officials may
use force only when strictly necessary and to the
extent required for the performance of their
duty. Any force used should be proportionate
and no more force than is necessary should be
used.”’

Police and other law enforcement officials, in
carrying out their duties, must as far as possible
apply non-violent means before resorting to the
use of force and firearms. They may use force
and firearms only if other means remain ineffec-
tive or without any promise of achieving the
intended result.?’



16.

17.

Whenever the lawful use of force and firearms is
unavoidable, police or other law enforcement
officials must:

(a) Exercise restraint in such use and act in
proportion to the seriousness of the offence and
the legitimate objective to be achieved;

(b) Minimize damage and injury, and respect
and preserve human life;

(¢) Ensure that assistance and medical aid are
rendered to any injured or affected persons at
the earliest possible moment;

(d) Ensure that relatives or close friends of the
injured or affected person are notified at the ear-
liest possible moment.?!

Police and other law enforcement officials must
not use firearms against persons except:

(a) In self-defence or defence of others against
the imminent threat of death or serious injury;

(b) To prevent the perpetration of a particu-
larly serious crime involving grave threat to life;

(c) To arrest a person presenting such a
danger and resisting their authority, or to
prevent his or her escape.??



18.

19.

20.

21.

22.

Police and other law enforcement officials must
only use firearms when less extreme means are
insufficient to achieve the objectives contained in
paragraphs 19 (a)-(c) above.?

Intentional lethal use of firearms may only be
made when strictly unavoidable in order to pro-
tect life.?

When police or other law enforcement officials
are dispersing assemblies that are unlawful but
non-violent, they must avoid the use of force or,
where that is not practicable, they must restrict
such force to the minimum extent necessary.>

When police or other law enforcement officials
are dispersing assemblies that are violent, they
may use firearms only when less dangerous
means are not practicable and only to the mini-
mum extent necessary.>®

Before discharging a firearm, a police or other
law enforcement official must:

(a) Identify himself or herself as a police or
other law enforcement official;

(b) Give a clear warning of his or her intent to
use firearms, with sufficient time for the warning
to be observed



23.

24.

28.

26.
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unless to do so would unduly place the police or
other law enforcement official at risk or would
create a risk of death or serious harm to other
persons, or would be clearly inappropriate or
pointless in the circumstances of the incident.?”

When injury or death is caused by the use of
force and firearms by a police or other law
enforcement official, the officer or official must
report the incident promptly to his or her superi-
ors.”® Governments and law enforcement agen-
cies must establish effective reporting and review
procedures for these incidents.?’

Whenever a firearm is used by a police or other
law enforcement official, a report must be made
to the competent authority responsible for
reviewing such incidents.*

Superior officers must be held responsible if they
know, or should have known, that police or
other law enforcement officials under their com-
mand are resorting, or have resorted, to the
unlawful use of force and firearms, and they did
not take all measures in their power to prevent,
suppress or report such use.?!

Obedience to superior orders is not a defence if
a police or other law enforcement official knew



27.

28.

D.

29.

that an order to use force and firearms resulting
in the death or serious injury of a person was
manifestly unlawful and had a reasonable oppor-
tunity to refuse to follow it. In any case, respon-
sibility also rests with the superiors who gave the
unlawful orders.*?

Persons affected by the use of force and firearms
or their legal representatives must have access to
an independent process, including a judicial
process. In the event of the death of such per-
sons, their dependents have the right of access to
an independent process.?

A State must ensure strict supervision, including
a clear chain of command, of all police and other
law enforcement officials responsible for appre-
hensions, arrests, detentions, custody, transfers
and imprisonment, and of other officials author-
ized by law to use force and firearms.?*

The prohibition of torture and other cruel,
inhuman or degrading treatment

All persons have the right to be free from any
form of torture, threat of torture, or any other
form of cruel, inhuman or degrading treatment
or punishment.?

11



30.

31.

32.
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No exceptional circumstances can be invoked by
a police or other law enforcement official to jus-
tify torture.>® No police or law enforcement offi-
cial may inflict, instigate or tolerate any act of
torture or other cruel, inhuman or degrading
treatment or punishment.?”

“Torture” means any act by which severe pain
or suffering, whether physical or mental, is
intentionally inflicted on a person for such
purposes as:

(a) Obtaining from him or her or a third
person information or a confession;

(b) Punishing him or her for an act he or she or
a third party has committed or is suspected of
having committed;

(¢) Intimidating or coercing him or her or a
third person;

(d) For any reason based on discrimination of
any kind;

and when such pain or suffering is inflicted by or
at the instigation of or with the consent or acqui-
escence of a public official or other person acting
in an official capacity.

A detained or imprisoned person or his or
her counsel has the right to make a request or



33.

complaint regarding his or her treatment, in
particular in cases of torture or other cruel,
inhuman or degrading treatment, to the authori-
ties responsible for the administration of the
place of detention and to higher authorities and,
where necessary, to appropriate authorities
vested with reviewing or remedial powers.>’

Those potentially implicated in torture or ill
treatment must be removed from any positions
of control or power, whether direct or indirect,
over complainants, witnesses and their families,
as well as those conducting the investigation.*

13



Crimes

A. Genocide

34.

3S.

Genocide is a crime in time of peace and in time
of war."!

Genocide means any of the following acts com-

mitted with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such:

36.
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(a) Killing members of the group;

(b) Causing serious bodily or mental harm to
members of the group;

(c) Deliberately inflicting on the group condi-
tions of life calculated to bring about its physical
destruction in whole or in part;

(d) Imposing measures intended to prevent
births within the group;

(e) Forcibly transferring children of the group
to another group.*

A person who:

(a) Commits (whether individually or jointly),
orders, solicits, induces, aids, abets or otherwise



37.

assists the commission of genocide, including by
providing the means for its commission;

(b) Contributes to the commission or attempted
commission of genocide by a group of persons
acting with a common purpose;

(c) Directly and publicly incites genocide;

(d) Attempts to commit the crime of
genocide;

is liable for the commission of the crime of
genocide.*

A person may be held liable for the crime of gen-
ocide whether he or she is a constitutionally
responsible ruler, a public official or a private
individual.**

B. Crimes against humanity

38.

A crime against humanity means any of the
following acts when committed as part of a
widespread or systematic attack directed against
any civilian population, with knowledge of the
attack:

(@) Murder;
(b) Extermination;

15
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(c) Enslavement;

(d) Deportation or forcible transfer of
population;

(e) Imprisonment or other severe deprivation
of physical liberty in violation of fundamental
rules of international law;

(f) Torture;

() Rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or any
other form of sexual violence of comparable
gravity;

(b) Persecution against any identifiable group
or collectivity on political, racial, national, eth-
nic, cultural, religious, gender or other grounds
that are universally recognized as impermissible
under international law, in connection with any
act referred to in this paragraph or in connection
with the crimes of genocide or war crimes;

(i)  Enforced disappearance of persons;
(/) The crime of apartheid;

(k) Other inhumane acts of a similar character
intentionally causing great suffering, or serious
injury to body or to mental or physical health.*



39.

A person who:

(a) Commits (whether individually or jointly),
orders, solicits, induces, aids, abets or otherwise
assists the commission of a crime against human-
ity, including by providing the means for its
commission;

(b) Contributes to the commission or attempted
commission of a crime against humanity by a
group of persons acting with a common
purpose;

(¢) Attempts to commit a crime against
humanity;

is liable for the commission of a crime against
humanity.*

C. War crimes

40.

War crimes mean:

(a) Grave breaches of the Geneva Conventions
of 12 August 1949,% namely, any of the follow-
ing acts against persons or property protected
under the provisions of the relevant Geneva
Convention:

(i)  Wilful killing;

(i) Torture or inhuman treatment, including
biological experiments;

17
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(vii)

(viii)

(b)

Wilfully causing great suffering or serious
injury to body or health;

Extensive destruction and appropriation
of property, not justified by military
necessity and carried out unlawfully and
wantonly;

Compelling a prisoner of war or other
protected person to serve in the forces of
a hostile Power;

Wilfully depriving a prisoner of war or
other protected person of the rights of
fair and regular trial;

Unlawful deportation or transfer or
unlawful confinement;

Taking of hostages;

Other serious violations of the laws and

customs applicable in international armed con-
flict, within the established framework of inter-
national law, namely, any of the following acts:

(1)

Intentionally directing attacks against the
civilian population as such or against
individual civilians not taking direct part
in hostilities;



(i1)

(iif)

(iv)

Intentionally directing attacks against
civilian objects, that is, objects which are
not military objectives;

Intentionally directing attacks against
personnel, installations, material, units or
vehicles involved in a humanitarian assist-
ance or peacekeeping mission in accord-
ance with the Charter of the United
Nations, as long as they are entitled to
the protection given to civilians or
civilian objects under the international
law of armed conflict;

Intentionally launching an attack in the
knowledge that such attack will cause
incidental loss of life or injury to civilians
or damage to civilian objects or wide-
spread, long-term and severe damage to
the natural environment which would be
clearly excessive in relation to the
concrete and direct overall military
advantage anticipated;

Attacking or bombarding, by whatever
means, towns, villages, dwellings or
buildings which are undefended and
which are not military objectives;

19
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(vi)

(vii)

(viii)

(ix)

Killing or wounding a combatant who,
having laid down his arms or having no
longer means of defence, has surrendered
at discretion;

Making improper use of a flag of truce, of
the flag or of the military insignia and uni-
form of the enemy or of the United
Nations, as well as of the distinctive
emblems of the Geneva Conventions,
resulting in death or serious personal
injury;

The transfer, directly or indirectly, by the
occupying Power of parts of its own
civilian population into the territory it
occupies, or the deportation or transfer
of all or parts of the population of the
occupied territory within or outside this
territorys;

Intentionally directing attacks against
buildings dedicated to religion, educa-
tion, art, science or charitable purposes,
historic monuments, hospitals and places
where the sick and wounded are
collected, provided they are not military
objectives;

Subjecting persons who are in the power
of an adverse party to physical mutilation



(x1)

(xii)

(xiii)

(x1v)

(xv)

or to medical or scientific experiments
of any kind which are neither justified
by the medical, dental or hospital
treatment of the person concerned nor
carried out in his or her interest, and
which cause death to or seriously
endanger the health of such person or
persons;

Killing or wounding treacherously indi-
viduals belonging to the hostile nation or
army;

Declaring that no quarter will be given;

Destroying or seizing the enemy’s
property unless such destruction or
seizure be imperatively demanded by
the necessities of war;

Declaring abolished, suspended or inad-
missible in a court of law the rights and
actions of the nationals of the hostile

party;

Compelling the nationals of the hostile
party to take part in the operations of
war directed against their own country,
even if they were in the belligerent’s
service before the commencement of the
war;

21
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(xvi)

(xvii)

(xviii)

(xix)

(xx)

(xx1)

Pillaging a town or place, even when
taken by assault;

Employing poison or poisoned weapons;

Employing asphyxiating, poisonous or
other gases, and all analogous liquids,
materials or devices;

Employing bullets which expand or
flatten easily in the human body, such as
bullets with a hard envelope which does
not entirely cover the core or is pierced
with incisions;

Employing weapons, projectiles and
material and methods of warfare which
are of a nature to cause superfluous
injury or unnecessary suffering or which
are inherently indiscriminate in viola-
tion of the international law of armed
conflict, provided that such weapons,
projectiles and material and methods of
warfare are the subject of a comprehen-
sive prohibition;

Committing outrages upon personal
dignity, in particular humiliating and
degrading treatment;



(xxii)

(xxiii)

(xx1v)

(xxv)

(xxvi)

Committing rape, sexual slavery,
enforced prostitution, forced pregnancy,
enforced sterilization or any other form
of sexual violence also constituting a
grave  breach of the Geneva
Conventions;

Utilizing the presence of a civilian
or other protected person to render
certain points, areas or military forces
immune from military operations;

Intentionally directing attacks against
buildings, material, medical units and
transport, and personnel using the
distinctive emblems of the Geneva
Conventions in conformity with inter-
national law;

Intentionally using starvation of civi-
lians as a method of warfare by depri-
ving them of objects indispensable to
their  survival, including wilfully
impeding relief supplies as provided for
under the Geneva Conventions;

Conscripting or enlisting children under
the age of 15 years into the national

23
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()

armed forces or using them to partici-
pate actively in hostilities;

In the case of an armed conflict not of an

international character, serious violations of
article 3 common to the four Geneva Conventions
of 12 August 1949, namely, any of the following
acts committed against persons taking no active
part in the hostilities, including members of
armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds,
detention or any other cause:

(1)

(ii)

Violence to life and person, in particular
murder of all kinds, mutilation, cruel treat-
ment and torture;

Committing outrages upon personal
dignity, in particular humiliating and
degrading treatment;

Taking of hostages;

The passing of sentences and the carrying
out of executions without previous judge
ment pronounced by a regularly consti-
tuted court, affording all judicial guaran-
tees which are generally recognized as
indispensable;



(d) Paragraph (c) applies to armed conflicts
not of an international character and thus does
not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic
acts of violence or other acts of a similar
nature;

(e)  Other serious violations of the laws and
customs applicable in armed conflicts not of an
international character, within the established
framework of international law, namely, any of
the following acts:

(i) Intentionally directing attacks against the
civilian population as such or against indi-
vidual civilians not taking direct part in
hostilities;

(ii) Intentionally directing attacks against
buildings, material, medical units and
transport, and personnel using the distinc-
tive emblems of the Geneva Conventions
in conformity with international law;

(iii) Intentionally directing attacks against
personnel, installations, material, units or
vehicles involved in a humanitarian assis-
tance or peacekeeping mission in accor-
dance with the Charter of the United

25
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(iv)

(vi)

(vii)

(viii)

Nations, as long as they are entitled to the
protection given to civilians or civilian
objects under the international law of
armed conflict;

Intentionally directing attacks against
buildings dedicated to religion, education,
art, science or charitable purposes, historic
monuments, hospitals and places where
the sick and wounded are collected,
provided they are not military objectives;

Pillaging a town or place, even when
taken by assault;

Committing rape, sexual slavery, enforced
prostitution, forced pregnancy, enforced
sterilization, and any other form of sexual
violence also constituting a serious vio-
lation of article 3 common to the four
Geneva Conventions;

Conscripting or enlisting children under
the age of 15 years into armed forces or
groups or using them to participate
actively in hostilities;

Ordering the displacement of the
civilian population for reasons related to
the conflict, unless the security of the



(xii)

(f

civilians involved or imperative military
reasons so demand;

Killing or wounding treacherously a
combatant adversary;

Declaring that no quarter will be given;

Subjecting persons who are in the power
of another party to the conflict to physi-
cal mutilation or to medical or scientific
experiments of any kind which are
neither justified by the medical, dental or
hospital treatment of the person con-
cerned nor carried out in his or her
interest, and which cause death to or
seriously endanger the health of such
person or persons;

Destroying or seizing the property of an
adversary unless such destruction or
seizure be imperatively demanded by the
necessities of the conflict;

Paragraph (e) applies to armed conflicts

not of an international character and thus does
not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic
acts of violence or other acts of a similar nature.
It applies to armed conflicts that take place in

27
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the territory of a State when there is protracted
armed conflict between governmental authori-
ties and organized armed groups or between
such groups.*

A person who:

(@)  Commits (whether individually or jointly),
orders, solicits, induces, aids, abets or otherwise
assists the commission of a war crime, including
by providing the means for its commission;

(b)  Contributes to the commission or attempted
commission of a war crime by a group of persons

acting with a common purpose;

(¢) Attempts to commit a war crime;

is liable for the commission of a war crime. #°



IV. Investigation
A. Right to privacy of all persons

42. No person may be subjected to arbitrary or
unlawful interference with his or her privacy,
family, home or correspondence.’

43. When a police or other law enforcement official
is undertaking investigative measures such as
search and seizure of premises, search of a per-
son or covert surveillance measures, the police
or other law enforcement official must fully
respect the right to privacy of the person subject
to such measures and all other persons affected
by the measures.!

B. Rights of persons charged with a criminal
offence

44. A person charged with a criminal offence has the
right to be presumed innocent until proved guilty
according to the law.>

45. A person charged with a criminal offence has the
right not to be compelled to testify against him-
self or herself or to confess guilt.*?

46. A person charged with a criminal offence has the
right to the free assistance of an interpreter if he

29



47.

48.

49.

50.

S1.

30

or she cannot understand or speak the language
being spoken by the authorities responsible for
his or her arrest, detention or imprisonment or
used in court.**

A person charged with a criminal offence has the
right to defend himself or herself personally or
through counsel.’

A person charged with a criminal offence has the
right to counsel of his or her own choosing®® and
has the right to communicate with counsel at all
stages of the proceedings.’’

Communications between an arrested, detained
or imprisoned person and his or her lawyer must
be granted without delay. They may take place
within sight but not within hearing of police or
other law enforcement officials. Communications
must take place in full confidentiality and with-
out interception or censorship.’®

The right of a person suspected of or charged
with a criminal offence to communicate with
counsel may not be suspended or restricted save
in exceptional circumstances, specified by law,
when it is considered indispensable by a judicial
or other authority in order to maintain security
and good order.*”

Public authorities, including police or other law
enforcement officials, must ensure that lawyers



are able to perform all of their professional
duties without intimidation, hindrance, harass-
ment or improper interference. ¢

31



V.

Arrest

A. The right to liberty and freedom of

52.

53.

54.

movement

All persons have the right to liberty and
security of person.®!

No one may be deprived of their liberty except
on such grounds and in accordance with the pro-
cedures established by law.®

All persons lawfully within a State have the right
to liberty of movement within the territory of
that State. The right to liberty of movement may
be restricted only as provided for by law and
where it is necessary to protect national security,
public order, public health or morals or the rights
and freedoms of others.%

B. Rights of persons under arrest

5S.

56.

32

An “arrested person” means a person who has
been apprehended for the alleged commission of
a criminal offence or by the action of an
authority.**

No person may be subjected to arbitrary
arrest.®
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58.

59.

An arrest must be carried out strictly in accord-
ance with the law and by competent officials or
persons authorized for such a purpose.®®

An arrested person or, in a case of suspected
enforced disappearance, any person acting on
his or her behalf with a legitimate interest (such
as relatives, representatives or counsel) has the
right to take proceedings before a court, in order
for the court to decide on the lawfulness of his or
her arrest or detention. The proceedings must be
simple and at no cost for arrested persons with-
out adequate means. The court must decide
upon the matter without delay. Where detention
is not lawful, the court must order the immedi-
ate release of the arrested person.®”

An arrested person has the right to have a lawyer
without cost where he or she does not have suf-
ficient means to pay for him or her and where
the interests of justice so require.®® The assigned
lawyer must be a lawyer of experience and com-
petence commensurate with the nature of the
offence the arrested person is charged with.®’

C. Conducting an arrest

60.

An arrested person must be given, either at the
moment of arrest and at the commencement of
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detention or promptly thereafter, by the author-
ity responsible for the arrest, information on and
an explanation of his or her rights and how to
avail himself or herself of such rights.”

An arrested person who does not adequately
understand or speak the language used by the
authorities responsible for his or her arrest is
entitled to receive the information and explana-
tion of his or her rights promptly and in a
language which he or she understands.”

An arrested person must be informed, at the time
of arrest, of the reasons for his or her arrest. An
arrested person must be promptly informed of
any charges against him or her.”

An arrested person must be informed immedi-
ately of his or her right to be assisted by a lawyer
of his or her choice and must be provided with
reasonable facilities for exercising it.”?

An arrested person should be entitled promptly
after arrest to notify or to require the competent
authority to notify members of his or her family
or other appropriate persons of his or her choice
of his or her arrest and of the place where he or
she is kept in custody.™

Any notification under paragraphs 63 or 64
above should not be denied for more than a mat-
ter of days.”
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67.

68.

If the arrested person is a foreign national
(including a migrant worker), he or she is enti-
tled to contact and communicate orally or in
writing with a liaison office, consular post or the
diplomatic mission of the State of which he or
she is a national.”® The arrested person must be
promptly informed of this right.

If the arrested person is a refugee or otherwise
under the protection of an intergovernmental
organization, he or she is entitled to contact and
communicate orally or in writing with a repre-
sentative of the competent international
organization.””

The record of arrest must note:
(a) The identity of the arrested person;

(b) The date, time and place where the person
was arrested;

(c) Precise information concerning the place of
custody and the date and time the arrested per-
son was taken to the place of custody;

(d) The reasons for the arrest;

(e) The time and date of the arrested person’s
first appearance before a judicial or other
authority;
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(f) The state of the arrested person’s health;

(g) The identity of the law enforcement offi-
cials concerned, including the arresting officers;

(h) The date and time of release or transfer to
another place of custody and the authority
responsible for the transfer;

(i) In the event of death during the arrest, the
circumstances and cause of death and the desti-
nation of the remains.”®

The record of arrest must be communicated to
the arrested person and his or her counsel.” An
arrested person who does not adequately under-
stand or speak the language used by the authori-
ties responsible for his or her arrest is entitled to
receive the record promptly and in a language
which he or she understands.®°

An arrested person must be brought promptly
before a judge or other authority provided for by
law.®! Such authority must decide without delay
upon the lawfulness and necessity of arrest and
detention. No person may be kept under deten-
tion pending investigation or trial except upon
the written order of such an authority. The
arrested person has the right to make a state-
ment on the treatment received by him or her in
custody.®?
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Detention and imprisonment

A. Rights of detained persons and imprisoned

71.

72.

73.

74.

persons

A “detained person” means any person deprived
of personal liberty except as a result of convic-
tion for an offence.®

An “imprisoned person” means any person
deprived of personal liberty as a result of
conviction for an offence.®*

All detained persons and imprisoned persons
must be treated in a humane manner and with
respect for the inherent dignity of the human
person.%

No person may be subjected to arbitrary deten-
tion.*® Except in special cases provided for by
law, a person detained on a criminal charge is
entitled, unless a judicial or other authority
decides otherwise in the interest of the adminis-
tration of justice, to release pending trial subject
to conditions that may be imposed in accord-
ance with the law.’” Where a person is detained
pending trial, he or she or his or her counsel
must receive prompt and full communication of
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any order of detention, together with the reasons
for detention and a written order. * In addition,
the necessity for detention must be kept under
review by a judicial or other authority.®

Detention or imprisonment must be carried out
strictly in accordance with the law and by com-
petent officials or persons authorized for such a
purpose.” Any form of detention or imprison-
ment and all measures affecting the human rights
of a detained or imprisoned person must be
ordered by, or be subject to the effective
control of, a judicial or other authority.”

Any person deprived of liberty, whether a
detainee or an imprisoned person, must be held
in an officially recognized place of detention.
No person may be held in secret detention.”® A
detained or imprisoned person, if he or she so
requests, must, if possible, be kept in a place of
detention or imprisonment reasonably near his
or her usual place of residence.*

In every prison or place of detention there must
be a bound registration book with numbered
pages in which the following information on
every prisoner is entered:

(a) Information concerning his or her identity;
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80.

(b) The reasons for his or her commitment and
the authority for his or her commitment to
Imprisonment;

(c) The day and hour of his or her admission
and release.”

A detained person has the right to take pro-
ceedings before a court, in order for the court to
decide on the lawfulness of his or her detention.
The court must decide upon the matter without
delay and order his or her release if the detention
is not lawful.”

A detained or imprisoned person has the right to
communicate and consult with his or her lawyer.
A detained or imprisoned person has the right to
have adequate time and facilities to consult with
his or her lawyer and to be visited by and to con-
sult and communicate, without delay or censor-
ship and in full confidence, with his or her lawyer.
Interviews between a detained or imprisoned
person and his or her lawyer may be within
sight, but not within the hearing, of a police or
other law enforcement official.””

Persons detained in situations of armed conflict
are entitled to receive visits from delegates of the
International Committee of the Red Cross. %8
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A detained person has the right to a trial within
a reasonable time or release pending trial.”

A detained person who has been the victim of an
unlawful detention has the enforceable right to
compensation.!?

A detained person or imprisoned person must be
given, either at the moment of detention or
imprisonment, or promptly thereafter, by the
authority responsible for the arrest, information
on and an explanation of his or her rights and
how to avail himself or herself of such rights.!!
A detained or imprisoned person must also be
provided with written information about the
prison regulations governing his or her treat-
ment.'”? If a prisoner is illiterate, information
concerning his or her rights or the prison regula-
tions must be conveyed to him or her orally.!%

No person may be admitted to a prison or place
of detention without a valid commitment order
of which the details have been entered into the
register.!%*

Accurate information on the detention of
persons deprived of their liberty, their place
of detention and transfers between places of
detention must be made promptly available to
their family members, their counsel or to any
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86.

87.

other persons having a legitimate interest in the
information, unless a wish is manifested by the
persons concerned.!'®

Use of force

Police or other law enforcement officials must
not use force against persons in custody or deten-
tion, except when strictly necessary for the main-
tenance of security and order within the
institution, or where personal safety is
threatened.'%®

Instruments of restraint, such as handcuffs,
chains, irons and straitjackets, must never be
applied as a punishment. Chains or irons must
not be used as restraints. Other instruments of
restraint must not be used except in the follow-
ing circumstances:

(a) As a precaution against escape during a
transfer, provided that they are removed when
the prisoner appears before a judicial or adminis-
trative authority;

(b) On medical grounds by direction of the
medical officer;

(¢) By order of the director, if other methods of
control fail, in order to prevent a prisoner from
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3.
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injuring himself or others or from damaging
property; in such instances the director must at
once consult the medical officer and report to
the higher administrative authority.'"”

Instruments of restraint must not be applied for
any longer time than is strictly necessary.'*

Death and disappearance

When a detained or imprisoned person dies or
disappears during his or her detention or impris-
onment, an inquiry into the cause of death or
disappearance must be undertaken by a judicial
or other authority.!”

Interrogation

When a detained or imprisoned person is being
interrogated, the following information must be
recorded:

(a) The duration of any interrogation;
(b) The intervals between interrogations;

(c) The identity of any officials who conducted
the interrogations and other persons present.!'!’
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92.

A detained or imprisoned person or his or her
counsel must have access to the above
information.!"!

An arrested, detained or imprisoned person who
does not adequately understand or speak the
language used by the authorities responsible for
his or her arrest, detention or imprisonment is
entitled to receive promptly and in a language
which he or she understands: (i) information
about the reason for his or her arrest and the
charges against him or her; (ii) full communica-
tion of any order of detention, together with the
reasons thereof; (iii) the record containing the
reasons for the arrest, the time of the arrest, the
identity of the law enforcement officials con-
cerned and precise information concerning the
place of custody; and (iv) information on and an
explanation of his or her rights and how to avail
himself or herself of such rights.!?

No detained person while being interrogated
shall be subject to violence, threats or methods
of interrogation which impair his or her
capacity of decision or his or her judgement.!!3

4. Medical treatment

93.

No detained or imprisoned person shall, even
with his or her consent, be subjected to medical
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or scientific experimentation that may be
detrimental to his or her health.!*

Police and other law enforcement officials must
ensure the full protection of the health of
persons in their custody and, in particular,
must take immediate action to secure medical
attention whenever required. '°

A proper medical examination must be offered
to a detained or imprisoned person as promptly
as possible after his or her admission to the place
of detention or imprisonment. After admission,
medical care and treatment must be provided,
whenever necessary, free of charge.!¢

The detained or imprisoned person or his or her
counsel may, subject only to reasonable con-
ditions to ensure security and good order, have
the right to petition a judicial authority or other
authority for a second medical examination or
opinion.'”

When a detained or imprisoned person has
undergone a medical examination, the fact of
the examination, the name of the physician and
the results of the examination must be duly
recorded. The detained or imprisoned person
must be granted access to such records in accord-

ance with the law."!8
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All detained or imprisoned persons determined
to have a mental illness or who it is believed may
have such an illness must receive the best avail-
able mental health care.!” They must be observed
and treated in specialized institutions under
medical management.'?® Persons who are found
to be insane must not be detained in
prisons and arrangements must be made for their
removal to a mental institution as soon
as possible.'?!

5. Communication

99.

Detained persons and imprisoned persons must
be allowed, under necessary supervision, to
communicate with their family and reputable
friends at regular intervals, both by correspond-
ence and by receiving visits,'”> and must be
given adequate opportunity to communicate
with the outside world, subject to reasonable
conditions and restrictions specified by law.!?3

B. Conditions of detention and imprisonment

100.

Detained and imprisoned persons must be cat-
egorized and kept in separate institutions, or
parts of institutions, according to their age, sex,
criminal record, the legal reason for their deten-
tion and the necessities of their treatment.!*
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Detained persons must, in accordance with
their unconvicted status, be, wherever possible,
kept separate from imprisoned persons.!?’

Men and women should be detained in separate
institutions. Where this is not possible, the
whole of the premises allocated to women must
be entirely separate from that allocated to men.'*
In an institution for both men and women, the
part of the institution set aside for women must
be under the authority of a woman officer who
has custody of the keys of that part of the insti-
tution. No male member of staff shall enter the
women’s quarters, unless accompanied by a
woman officer.'?” Women shall be attended and
supervised only by women officers. This does
not, however, preclude male members of staff,
particularly doctors and teachers, from carry-
ing out their professional duties in institutions
or parts of institutions set aside for women.'?$

Where detained and imprisoned persons are
accommodated in individual cells, each pris-
oner must occupy a single cell, unless special
reasons, such as temporary overcrowding,
require that two prisoners share a cell. Where
detained and imprisoned persons are accom-
modated in dormitories, the prisoners in each
dormitory must be carefully selected as being
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105.

106.

suitable to associate with one another.
Dormitories must be carefully supervised at
night.'?

All accommodation, including sleeping accom-
modation, must meet all requirements of health,
due regard being paid to climatic conditions,
and particularly to cubic content of air, mini-
mum floor space, lighting, heating and
ventilation.'?

Where detained and imprisoned persons are
required to live or work:

(a) The windows must be large enough to
enable detained and imprisoned persons to read
or work by natural light and shall be so
constructed that they can allow the entrance of
fresh air whether or not there is artificial
ventilation;

(b) Artificial light must be provided sufficient
for the detained and imprisoned persons to read
and work without injury to eyesight.'3!

Adequate bathing and shower installations
must be provided so that every detained and
imprisoned person may be enabled and required
to have a bath or shower at a temperature suit-
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able to the climate, as frequently as necessary
for general hygiene according to season and
geographical region, but at least once a week in
a temperate climate.!?

Detained and imprisoned persons must be
provided with a separate bed and bedding,
which must be kept clean and in good order.'3

All parts of the prison regularly used by detained
and imprisoned persons must be properly
maintained and kept scrupulously clean at all
times.'*

Sanitary toilets must be installed in a prison
that are adequate to enable every prisoner to
comply with the needs of nature when neces-
sary and in a clean and decent manner.'*

Detained and imprisoned persons must be
provided with water and toilet articles as are
necessary for health and cleanliness.'¢

Detained and imprisoned persons must be
provided by the prison administration at usual
hours with food of nutritional value adequate
for health and strength, of wholesome quality
and well prepared and served.!?”

Drinking water must be available to detained and
imprisoned persons whenever they need it.'?
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115.

Detained and imprisoned persons must have at
least one hour of suitable exercise in the open
air daily if the weather permits.'>

A detained person must be allowed to wear his
or her own clothing if it is clean and suitable.'*
Where a detainee wears prison dress, it must be
different from that supplied to an imprisoned
person. !

Every detained and imprisoned person who is
not allowed to wear his or her own clothing
must be provided with an outfit of clothing
suitable for the climate and adequate to keep
him or her in good health.'** All clothing,
whether it is the prisoner’s own clothing or
clothing provided by the prison, must be clean
and in proper condition.'*
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Trials

A. The rights of the accused
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117.
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119.
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121.
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An accused person is entitled to be informed
promptly and in detail in a language that he or
she understands of the nature and cause of the
charge against him or her.'*

An accused has the right to have adequate time
and facilities for the preparation of his or her
defence.!'

No person must be held guilty of any act or
omission that was not a criminal offence, under
national or international law, at the time it was
committed.'#®

No person shall be tried and punished again for
a criminal offence for which he or she has
already been finally convicted or acquitted. '

An accused person has the right to trial without
undue delay.'*®

All accused persons must be treated equally
before the law, the courts and tribunals.'®
Disabled persons must be recognized as persons
under the law and must be granted effective
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123.

124.

125.

126.

access to the law and the support they may
require in exercising their legal capacity.'*

An accused persons is entitled to a fair and
public hearing by a competent, independent
and impartial tribunal established by law.'!

An accused person has the right to be tried in
his or her presence.'>?

An accused person has the right to examine, or
have examined, the witnesses that are called
against him or her. An accused person also has
the right to obtain the attendance and examina-
tion of witnesses on his or her behalf under the
same conditions as witnesses called against him

or her.'?

An accused person who has been found guilty
has the right to appeal, where his or her convic-
tion and sentence is reviewed by a higher
tribunal.’*

Where a person has by a final decision been
convicted and where his or her conviction has
been subsequently reversed or he or she has
been pardoned on the grounds of a new or
newly discovered fact that shows a miscarriage
of justice, the person is entitled to compensa-
tion. The person is not entitled to compensa-
tion where the non-disclosure of the unknown
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fact at the time of the trial is wholly or partly
attributable to him or her.'*®

B. Evidence

127.

128.

52

Any statement which is established to have been
made as a result of torture or cruel, inhuman or
degrading treatment or punishment must not
be invoked as evidence in any proceedings,
except against a person accused of torture or
cruel, inhuman or degrading treatment or pun-
ishment, as evidence that the statement was
made.!%®

Communications between a detained or impris-
oned person and his or her lawyer are inadmis-
sible as evidence against the detained or
imprisoned person unless they are connected
with a continuing or contemplated crime.'”
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129.
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132.

Extralegal, arbitrary and
summary execution

All extralegal, arbitrary and summary execu-
tions are prohibited. No exceptional circum-
stances may be invoked to justify extralegal,
arbitrary and summary executions, including a
state of war or threat of war, internal political
instability or any other public emergency.!s®

Extralegal, arbitrary and summary executions
may not be carried out under any circum-
stances, including, but not limited to, situations
of armed conflict, excessive or illegal use of
force by a public official or other person acting
in an official capacity or by persons, acting at
the instigation, or with the consent or acquies-
cence of such person, and situations in which
death occurs in custody.'”’

Orders from superior officers or public authori-
ties authorizing or inciting other persons to
carry out any such extralegal, arbitrary or sum-
mary execution are prohibited and may not be
invoked as a justification. Police and other law
enforcement officials have the right and duty to
defy such orders.'®

There must be a thorough, prompt and impar-
tial investigation of all suspected cases of
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extralegal, arbitrary and summary executions,
including cases where complaints by relatives
or other reliable reports suggest unnatural
death.!

An investigation into an extralegal, arbitrary or
summary execution must seek to determine the
cause, manner and time of death and the person
responsible and any pattern or practice which
may have brought about this death. It must
include an adequate autopsy and adequate col-
lection and analysis of physical and documen-
tary evidence and statements of witnesses.'¢?

Those investigating an extralegal, arbitrary or
summary execution must have the power to
obtain all information necessary for the inquiry,
the necessary budgetary and technical resources
for effective investigation and the power to
compel witnesses and police and other law
enforcement officials who are allegedly involved
to appear and testify.'®

Families of the deceased and their legal repre-
sentatives must be informed of, and have access
to, any hearing as well as any information rel-
evant to the investigation and must be entitled
to present other evidence. The family has the
right to insist that a medical or other qualified
representative be present at the autopsy. When
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the identity of a deceased person has been deter-
mined, a notification of death must be posted,
and the family or relatives of the deceased must
be informed immediately. The body of the
deceased must be returned to the family upon
completion of the investigation.'®*

An investigation into an extralegal, arbitrary or
summary execution must produce a written
report within a reasonable time. The report
must be made public immediately. The
Government must, within a reasonable period
of time, either reply to the report of the investi-
gation, or indicate the steps to be taken in
response to it.!¢3

Persons identified by the investigation as having
participated in an extralegal, arbitrary or sum-
mary execution must be brought to justice or
must be extradited to another State to be
brought to justice.'¢®
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Protection

Victims

“Victims” means persons who, individually or
collectively, have suffered harm, including
physical or mental injury, emotional suffering,
economic loss or substantial impairment of
their fundamental rights, through acts or omis-
sions that are in violation of criminal law oper-
ative within Member States.'®’

Victims must be treated with compassion and
respect for their dignity.!®®

Victims are entitled to access to mechanisms for
justice and to prompt redress for the harm they
have suffered.'® Victims must be informed of
their rights to seek redress through such
mechanisms.!”’

Victims must be informed of their role and the
scope, timing and progress of the proceedings
and of the disposition of their cases.!”!

Victims must be allowed to present and have
considered their views and concerns at appro-
priate stages of the proceedings.!”? In particular,
victims of torture or cruel, inhuman or
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degrading treatment must have access to any
hearing and must be entitled to present
evidence.!”3

Victims must receive the necessary material,
medical, psychological and social assistance
and must be informed of the availability of
health and social services and other relevant
assistance.'”

In providing assistance to victims, attention
should be given to victims who have special
needs because of the nature of the harm inflicted
on them, such as trafficked persons, or because
of factors such as gender, age, disability, ethnic or
social origin, or cultural beliefs or practices.'”
Measures must be taken to minimize inconven-
ience to victims and to protect their privacy.!”®
In particular, in appropriate cases, the privacy
and identity of particular categories of victims,
such as child victims and victims of trafficking
in persons, should be protected through the
adoption of special measures.!””

Measures must be taken to ensure the safety of
victims as well as that of their families and
witnesses on their behalf from intimidation and
retaliation.'® In particular, all appropriate
measures must be taken to promote the
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physical safety of victims of violence against
women, torture or ill-treatment, corruption,
organized crime and trafficking in persons.'”

B. Witnesses

147.

148.

58

Measures must be taken to ensure effective
protection of people who are in danger because
of their participation in criminal proceedings,
including witnesses, victims who are witnesses
and expert witnesses.!® Measures may also be
taken, as appropriate, for their relatives and
other persons close to them.!$!

Measures to protect a witness may include:

(a) Establishing procedures for the physical
protection of witnesses, their relatives or other
persons close to them, such as relocating them
and permitting, where appropriate, non-
disclosure or limitations on the disclosure of
information concerning the identity and where-
abouts of such persons;

(b) Providing evidentiary rules that permit
witness testimony to be given in a manner that
ensures the safety of a witness, such as permit-
ting testimony to be given through the use of



communications technology such as video links
or other adequate means.!$?

C. Child victims and witnesses

149.

150.

151.

152.

Child victims and witnesses should be treated
in a caring and sensitive manner throughout
the justice process, taking into account their
personal situation and immediate needs, age,
gender, disability and level of maturity and fully
respecting their physical, mental and moral
integrity. '3

In order to avoid further hardship to the child,
interviews, examinations and other forms of
investigation should be conducted by trained
professionals who proceed in a sensitive,
respectful and thorough manner.'$

All interactions with a child victim or witness
should be conducted in a child-sensitive and
empathetic manner in a suitable environment
that accommodates the special needs of the
child. They should also take place in a language
that the child uses and understands.'®

Child victims and witnesses should have access
to a justice process that protects them from
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discrimination based on the child’s, parent’s or
legal guardian’s race, colour, gender, language,
religion, political or other opinion, national,
ethnic or social origin, property, disability and
birth or other status.'

Age should not be a barrier to a child’s right to
participate fully in the justice process. Every
child has the right to be treated as a capable
witness and his or her testimony should be pre-
sumed valid and credible at trial unless proven
otherwise and as long as his or her age and
maturity allow the giving of intelligible testi-
mony, with or without communication aids and

other assistance.'s”

Child victims and witnesses, their families and
their legal representatives, from their first con-
tact with the justice process and throughout
that process, have the right to be promptly
informed of:

(a) The availability of health, psychological,
social and other relevant services, advice or rep-
resentation, compensation and emergency
financial support, where applicable;

(b) The procedures for the adult and juvenile
criminal justice process;
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(c) The progress and disposition of a specific
case;

(d) The existing support mechanisms for a
child witness when making a complaint and
participating in the investigation and court
proceedings;

(e) The specific places and times of hearings
and other relevant events;

(/) The availability of protective measures;

(g) Any opportunities to obtain reparations
from the offender or the State;

(h) The existing mechanisms for review of
decisions affecting the child victim or witness;

(i)  The relevant rights of the child victim or
witness.'

Professionals should make every effort to ena-
ble child victims and witnesses to express their
views and concerns related to their involvement
in the justice process.'®

Child victims and witnesses should have their
privacy protected as a matter of primary
importance.'*
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Professionals should take measures to prevent
hardship during the detection, investigation
and prosecution process in order to ensure that
the best interests and dignity of child victims
and witnesses are respected.'”!

Where the safety of a child victim or witness
may be at risk, appropriate measures should be
taken to require the reporting of those safety
risks to the appropriate authorities and to pro-
tect the child from such risk before, during and
after the justice process.!”?

Adequate training, education and information
should be made available to police and other
law enforcement officials working with child
victims and witnesses with a view to improving
and sustaining specialized methods, approaches
and attitudes.'”

D. Children in conflict with the law

160.

161.
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Children® in conflict with the law are entitled
to the same human rights protections as adults
in criminal proceedings.!* In addition, by rea-
son of their physical and mental immaturity,
children need special safeguards and care.'®

Consideration must be given, wherever appro-
priate, to dealing with children in conflict with
the law without resorting to formal trial.!?”
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The criminal justice system must promote the
physical and mental well-being of the child and
must ensure that any reaction to children in
conflict with the law is always in proportion to
the circumstances of both the child and the

criminal offence.!”®

From the outset, a case concerning a child in
conflict with the law must be handled expedi-
tiously and without any unnecessary delay.'””

Every child in conflict with the law has the right
to prompt legal and other appropriate
assistance.?*

Police and other law enforcement officials who
frequently or exclusively deal with children in
conflict with the law must be specially instructed
and trained, and, in large cities, special police
units must be established for that purpose.?!

Contacts between the police and the prosecu-
tor, and a child in conflict with the law, must,
with due regard to the case, be managed in such
a way as to respect the legal status of the child,
promote his or her well-being and avoid harm
to him or her, with due regard for the circum-

stances of the case.2??

Upon apprehension, detention or imprisonment,
the parents or guardians of a child in conflict
with the law must be immediately notified of
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the apprehension, detention or imprisonment,
and where such immediate notification is
not possible, the parents or guardian must be
notified within the shortest possible time.?"?

A child in conflict with the law may only be
detained as a measure of last resort in excep-
tional circumstances and for the shortest appro-
priate period of time.2%*

Every child in conflict with the law who is
deprived of liberty must be treated with
humanity and respect for the inherent dignity
of the human person and in a manner which
takes into account the needs of persons of his
or her age.?®

Whenever possible, detention of a child in
conflict with the law pending trial should be
replaced by alternative measures, such as close
supervision, intensive care or placement with a
family or in an educational setting or home.?%

Children in conflict with the law who are
detained must be separated from adults, unless
it is considered in the child’s best interests not
to do so (e.g. where the adult is a member of the
child’s family). Children in conflict with the law
should be brought for adjudication as speedily
as possible.?"”
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While in custody, children in conflict with the
law must receive care, protection and all neces-
sary individual assistance, social, educational,
vocational, psychological, medical and physi-
cal, that they may require in view of their age,
sex and personality and in the interest of their
wholesome development.?’®

Unless it is considered not to be in the child’s
best interests, and save in exceptional cases, a
child in detention must have the right to
maintain contact with his or her family through
correspondence and visits.?””

In all actions concerning children in conflict
with the law taken by the court, the best
interests of the child must be the primary
consideration.?'

Criminal proceedings must be conducive to the
best interests of the child and must be con-
ducted in an atmosphere of understanding,
which must allow the child to participate in and
express herself or himself freely.?!!

A child in conflict with the law has the right to
be tried in the presence of his or her parents and
legal and other appropriate assistance, unless it
is not considered to be in the best interests of

the child.?!?
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At all stages of the proceedings, the child’s right
to privacy must be respected to avoid harm
being caused to him or her by undue publicity
or by the process of labelling. In principle, no
information that may lead to the identification

of a child in conflict with the law may be
published.?'3

All reports and records relating to a child in
conflict with the law must be placed in a confi-
dential file, closed to third parties, and must
only be accessed by authorized persons. Access
to the records of children in conflict with the
law must be limited to persons directly con-
cerned with the disposition of the case at hand
or other duly authorized persons.?'* Records of
children in conflict with the law must not be
used in adult proceedings in subsequent cases
involving the same offender.!*

In all cases except those involving minor
offences, before the court renders a final dispo-
sition prior to sentencing, the background and
circumstances in which the child is living or
the conditions under which the offence has
been committed must be properly investigated
so as to facilitate judicious adjudication of the
case.”®
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Any judgement delivered in a case must be
delivered in public, except where the interest of
the child requires otherwise.*'”

Imprisonment or the placement of a child in
conflict with the law in an institution must be
used as a last resort and for the minimum period

necessary.!s

A variety of dispositions, such as care, guidance
and supervision orders, counselling, probation,
foster care, education and vocational training
programmes and other alternatives to institu-
tional care, must be available to ensure that
children in conflict with the law are dealt with
in a manner appropriate to their well-being and
proportionate both to their circumstances and

the offence.?"’

Children in conflict with the law must not be
subject to corporal punishment as a penalty for
committing a criminal offence.??’

Capital punishment or life imprisonment with-
out possibility of release must not be imposed
upon a person for a criminal offence committed
by that person when he or she was below the
age of 18 years old.?!

Instruments of restraint and force can only be
used against children in exceptional cases,
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where all other control methods have been
exhausted and failed, and only as explicitly
authorized and specified by law and
regulation.???

E. Refugee protection and the protection of

186.

187.

188.
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internally displaced persons

A “refugee” is a person who is outside his or
her country of nationality (or a person who
does not have a nationality) who has a well-
founded fear of persecution for reasons of race,
religion, nationality, membership of a particu-
lar social group or political opinion, and is
unable or, owing to such fear, is unwilling to
avail himself or herself of the protection of that

country.??

All persons have the right to seek and to enjoy
224

in other States asylum from persecution.
The protections usually available to refugees do
not apply to any person with respect to whom
there are serious reasons for considering that he
or she:

(a) Has committed a crime against peace, a
war crime or a crime against humanity, as
defined in the international instruments drawn
up to make provision in respect of such crimes;
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190.

191.

(b) Has committed a serious non-political
crime outside the country of refuge prior to his
or her admission to that country as a refugee;

(c) Has been guilty of acts contrary to the
purposes and principles of the United
Nations.?*

A State must not impose penalties, on account
of their illegal entry or presence, on refugees
who, coming directly from a territory where
their life or freedom was threatened, enter or
are present in the State without authorization,
provided that they present themselves without
delay to the authorities and show good cause
for their illegal entry or presence.?*

A State must not expel a refugee lawfully in its
territory except on grounds of national security
or public order. ?*” In such a case, the expulsion
must be carried out in pursuance of a decision
reached in accordance with the due process of
law.?28

A State must not expel or return (“refouler”)
a refugee in any manner whatsoever to the
frontiers of territories where his or her life or
freedom would be threatened on account of his
or her race, religion, nationality, membership of
a particular social group or political opinion.??’
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The only exception to this is where there are
reasonable grounds for regarding a particular
refugee as a danger to the security of the coun-
try in which he or she is, or who, having been
convicted by a final judgement of a particularly
serious crime, constitutes a danger to the
community of that State.?*°

No State may expel or return (“refouler”) a
person to another State where there are sub-
stantial grounds for believing that he or she
would be in danger of being subjected to

torture.??!

No State may expel or return (“refouler”) a
person to another State where there are substan-
tial grounds for believing that he or she would
be in danger of enforced disappearance.?*?

For the purpose of determining whether there
are such grounds as set out in paragraphs 191,
192 and 193 above, the competent authorities
must take into account all relevant considera-
tions, including, where applicable, the existence
in the State concerned of a consistent pattern of
gross, flagrant or mass violations of human
rights or serious violations of international
humanitarian law.>*?
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A State must take appropriate measures to
ensure that a child who is seeking refugee status
or who is considered a refugee, whether unac-
companied or accompanied by his or her par-
ents or by any other person, receives appropriate

protection and humanitarian assistance.>*

Refugees enjoy fundamental human rights, and
in particular the following rights:

(a) The right to life and security of person and
the right not to be deprived of liberty except on
such grounds and in accordance with such prin-
ciples established by law;

(b) The right to freedom from arbitrary arrest
or detention;

(c) The right to protection against arbitrary
or unlawful interference with privacy, family
life or correspondence;

(d) The right to be equal before the court,
tribunals and other organs and authorities
administering justice;

(e) When necessary, the right to free assist-
ance of an interpreter in criminal proceedings;

() The right to peaceful assembly;
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(g) The right to freedom from torture and
cruel, inhuman or degrading treatment or
punishment.?*

A State must issue identity papers to any
refugee in their territory who does not possess
a valid travel document.?*

Any person who has been recognized as a refu-
gee by the authorities in a State must receive the
same treatment as its nationals in affording
them the right to access to the courts, including
legal assistance.?’

Any person who has been recognized as a refu-
gee by the authorities in a State must receive the
same treatment as that accorded to aliens gen-
erally with regard to the right to choose their
place of residence?*® and the right to move freely
within the State.?*

A State must cooperate with the Office of the
United Nations High Commissioner for
Refugees, or any other agency of the United
Nations which may succeed it, in the exercise of

its functions.?*

“Internally displaced persons” are persons or
groups of persons who have been forced or
obliged to flee or to leave their homes or places
of habitual residence, in particular as a result of
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203.
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or in order to avoid the effects of armed
conflict, situations of generalized violence,
violations of human rights or natural or human-
made disasters, and who have not crossed an
internationally recognized State border.”*!

Internally displaced persons enjoy, in full equa-
lity, the same rights and freedoms under inter-
national and domestic law as do other persons
in their country. They must not be discriminated
against in the enjoyment of any rights and

freedoms on the ground that they are internally
displaced.?*?

National authorities have the primary duty
and responsibility to provide protection and
humanitarian assistance to internally displaced
persons within their jurisdiction.?*3

The right to life of internally displaced persons
must be protected by law, in particular against
genocide, murder, summary or arbitrary execu-
tions and enforced disappearances (including
abduction or unacknowledged detention,
threatening or resulting in death), or threats of
any of these acts.?**

Attacks or other acts of violence against inter-
nally displaced persons who do not or no longer
participate in hostilities are prohibited in all cir-
cumstances. Internally displaced persons must
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be protected, in particular, against direct or
indiscriminate attacks or other acts of violence;
starvation as a method of combat; their use to
shield military objectives from attack or to
shield, favour or impede military operations;
attacks against their camps or settlements; and
the use of anti-personnel landmines.?*

The right to dignity and physical, mental and
moral integrity of internally displaced persons
must be protected, in particular against rape,
mutilation, torture, cruel, inhuman or degrad-
ing treatment or punishment, or other outrages
upon personal dignity, such as acts of gender-
specific violence, forced prostitution and any
form of indecent assault; slavery or any con-
temporary form of slavery (such as sale into
marriage, sexual exploitation or forced labour
of children); and acts of violence intended to
spread terror among internally displaced

persons.>*

The right to liberty and security of person of
internally displaced persons must be protected.
To give effect to this right, no internally dis-
placed person should be interned in or confined
to a camp. If in exceptional circumstances such
internment or confinement is absolutely neces-
sary, it must not last longer than required by the
circumstances.*¥’
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commentary.
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Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 4.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 9.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 9.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 9.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 13.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 14.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 10.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 6.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 22.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 22.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 24.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 26.

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, principle 23.

Declaration on the Protection of All Persons from Enforced
Disappearance (General Assembly resolution 47/133),
article 12, para. 2.

77



35.

36.

37.

38.

39.

40.

41.

78

International Covenant on Civil and Political Rights, article
75 Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (United Nations,
Treaty Series, vol. 1465, No. 24841), article 2; Declaration
on the Protection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (General Assembly resolution 3452 (XXX),
annex), article 2; Convention on the Rights of the Child
(United Nations, Treaty Series, vol. 1577, No. 27531), arti-
cle 37, para. (a); Convention on the Rights of Persons with
Disabilities (General Assembly resolution 61/106, annex I),
article 15, para. 1; International Convention on the
Protection of the Rights of All Migrant Workers and
Members of Their Families (United Nations, Treaty Series,
vol. 2220, No. 39481), article 10; and Body of Principles
for the Protection of All Persons under Any Form of
Detention or Imprisonment (General Assembly resolution
43/173, annex), principle 6.

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, article 2, paras. 2 and
3; Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, article 3; and Code of
Conduct for Law Enforcement Officials, article 5.

Code of Conduct for Law Enforcement Officials, article 5.

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, article 1, para. 1.

Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment, principle 33.

Principles on the Effective Investigation and Documentation
of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (General Assembly resolution
55/89, annex), para. 3 (b).
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December 1990)

United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (General Assembly resolution 40/33, annex, of 29
November 1985)

Universal Declaration of Human Rights (General Assembly resolu-
tion 217 A (IlI) of 10 December 1948)
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Updated set of principles for the protection and promotion of
human rights through action to combat impunity (E/CN.4/2005/102/
Add.1)

Vienna Convention on Consular Relations (United Nations, Treaty
Series, vol. 596, No. 8638), done on 24 April 1963 and entered into
force on 19 March 1967
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